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The Second Administrative Reforms Commission has been constituted to prepare a detailed blueprint
for revamping the public administration system. The Commission has been given wide terms of reference
covering all aspects of public administration. The Commission in its first report decided to analyze and
give recommendations on the freedom of information as the Right to Information Act has been enacted
recently and is a paradigm shift in administration.

The Right to Information Act is a path-breaking legislation which signals the march from darkness of
secrecy to dawn of transparency. It lights up the mindset of public authorities, which is clouded by suspicion
and secrecy. Openness in the exercise of public power — Executive, Legislative or Judiciary — is a culture,
which needs to be nurtured, with privacy and confidentiality being an exception. The right to information
will also be a powerful means for fighting corruption. The effective implementation of the Right to
Information Act will create an environment of vigilance which will help promote functioning of a more
participatory democracy.

James Madison once said, “A people who mean to be their own governors must arm themselves with
power that knowledge gives”. In India, the Official Secrets Act, 1923 was a convenient smokescreen to
deny members of the public access to information. Public functioning has traditionally been shrouded in
secrecy. But in a democracy in which people govern themselves, it is necessary to have more openness. In
the maturing of our democracy, right to information is a major step forward; it enables citizens to participate
fully in the decision-making process that affects their lives so profoundly.

It is in this context that the address of the Prime Minister in the Lok Sabha is significant. He said
“lwould only like to see that everyone, particularly our civil servants, should see the Bill in a positive spirit;
not as a draconian law for paralyzing Government, but as an instrument for improving Government -
citizen interface resulting in a friendly, caring and effective Government functioning for the good of our
people”. He further said, “ This is an innovative Bill, where there will be scope to review its
functioning as we gain experience. Therefore, this is a piece of legislation, whose working will be kept
under constant reviews.”

The Commission, in its Report, has dealt with the application of the Right to Information in Executive,
Legislature and Judiciary. The Judiciary could be a pioneer in implementing the Act in letter and spirit
because much of the work that the Judiciary does is open to public scrutiny. Government of India has
sanctioned an e-governance project in the Judiciary for about Rs.700 crore which would bring about
systematic classification, standardization and categorization of records. This would help the Judiciary to
fulfil its mandate under the Act. Similar capacity building would be required in all other public authorities.
The transformation from non-transparency to transparency and public accountability is the responsibility
of all three organs of State.

The Commission is benefited by the deliberations at the Colloquium organized by the National Judicial
Academy and inputs from various stakeholders. The Commission studied various laws on the subject
including of other countries; it studied relevant reports of various Commissions and Committees and held
several rounds of deliberations with State Governments. This Report, which gives practical recommendations
to bring in a regime of freedom of information, is an outcome of the above efforts. I am confident that the
implementation of this Report will usher in a new era of accountable and transparent administration.

(M. Veerappa Moily)
Chairman




Government of India
Ministry of Personnel, Public Grievances & Pensions
Department of Administrative Reforms and Public Grievances

Resolution
New Delhi, the 31 August, 2005

No. K-11022/9/2004-RC. — The President is pleased to set up a Commission of Inquiry to
be called the second Administrative Reforms Commission (ARC) to prepare a detailed
blueprint for revamping the public administration system.

2. The Commission will consist of the following :

() Shri Veerappa Moily - Chairperson
(i) Shri V. Ramachandran - Member
(i) Dr. A.P. Mukherjee - Member

(iv) Dr. A.H. Kalro - Member

(V) Dr. Jayaprakash Narayan - Member
(

Vi) Smt. Vineeta Rai - Member-Secretary

3. The Commission will suggest measures to achieve a proactive, responsive, accountable,
sustainable and efficient administration for the country at all levels of the government. The
Commission will, inter alia, consider the following :

() Organisational structure of the Government of India

(ir) Ethics in governance

(iii) Refurbishing of Personnel Administration

(iv) Strengthening of Financial Management Systems

(v) Steps to ensure effective administration at the State level
(vi) Steps to ensure effective District Administration

(vii) Local Self-Government/Panchayati Raj Institutions

(viii) Social Capital, Trust and Participative public service delivery
(ix) Citizen-centric administration

(x) Promoting e-governance

(xi) Issues of Federal Polity

(xii) Crisis Management

(xii) Public Order

Some of the issues to be examined under each head are given in the Terms of Reference
attached as a Schedule to this Resolution

4. The Commission may exclude from its purview the detailed examination of
administration of Defence, Railways, External Affairs, Security and Intelligence, as also
subjects such as Centre-State relations, judicial reforms etc. which are already being examined
by other bodies. The Commission will, however, be free to take the problems of these sectors
into account in recommending re-organisation of the machinery of the Government or of
any of its service agencies

Some of the issues to be examined under each head are given in the Terms of Reference
attached as a Schedule to this Resolution

5. The Commission will give due consideration to the need for consultation with the
State Governments.

6.  The Commission will devise its own procedures (including for consultations with the
State Government as may be considered appropriate by the Commission), and may appoint
committees, consultants/advisers to assist it. The Commission may take into account the
existing material and reports available on the subject and consider building upon the same
rather than attempting to address all the issues ab initio.

7. The Ministries and Departments of the Government of India will furnish such
information and documents and provide other assistance as may be required by the
Commission. The Government of India trusts that the State Governments and all others
concerned will extend their fullest cooperation and assistance to the Commission.

8.  The Commission will furnish its report(s) to the Ministry of Personnel, Public

Grievances & Pensions, Government of India, within one year of its constitution

(PI. Suvrathan)
Additional Secretary to Government of India
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“If liberty and equality, as is thought by some are chiefly to be found in democracy, they
will be best attained when all persons alike share in the government to the utmost”.

Aristotle

1.1.1 Right to information has been seen as the key to strengthening participatory democracy
and ushering in people centred governance. Access to information can empower the poor
and the weaker sections of society to demand and get information about public policies and
actions, thereby leading to their welfare. Without good governance, no amount of
developmental schemes can bring improvements in the quality of life of the citizens. Good
governance has four elements- transparency, accountability, predictability and participation.
Transparency refers to availability of information to the general public and clarity about
functioning of governmental institutions. Right to information opens up government’s records
to public scrutiny, thereby arming citizens with a vital tool to inform them about what the
government does and how effectively, thus making the government more accountable.
Transparency in government organisations makes them function more objectively thereby
enhancing predictability. Information about functioning of government also enables citizens
to participate in the governance process effectively. In a fundamental sense, right to
information is a basic necessity of good governance.

1.1.2  In recognition of the need for transparency in public affairs, the Indian Parliament
enacted the Right to Information Act (hereinafter referred to as the RTI Act or the Act) in
2005. It is a path breaking legislation empowering people and promoting transparency.
While right to information is implicitly guaranteed by the Constitution, the Act sets out the
practical regime for citizens to secure access to information on all matters of governance. In
the words of the Prime Minister™.

“ Efficient and effective institutions are the key to rapid economic and social development, institutions

which can translate promises into policies and actionable programmes with the least possible cost
and with the maximum possible efficiency; institutions which can deliver on the promises made

1 Source: PM’s intervention in the Lok Sabha on the Right to Information Bill debate, May, 11 2005
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and convert...... , outlays into outcomes. For institutions to be effective they must function in a
transparent, responsible and accountable manner-...... The Right to Information Bill, will bring
into force another right which will empower the citizen in this regard and ensure that
our institutions and the functionaries discharge their duties in the desired manner. It will bring
into effect a critical right for enforcing other rights and fill a vital gap in a citizen’s framework
of rights”.

1.1.3 This law is very comprehensive and covers almost all matters of governance and has
the widest possible reach, being applicable to government at all levels — Union, State and
Local as well as recipients of government grants. Access to information under this Act is
extensive with minimum exemptions. Even these exemptions are subject to strict safeguards.

1.1.4 Asmay be expected in a new legislation of this kind, permanently impacting on all
agencies of government, there are bound to be implementation issues and problem areas,
which need to be addressed. The Commission therefore decided to look at the implementation
of this new legislation and make suitable recommendations to fulfil the objectives of the
Act. While the Act applies to all branches of government — Executive, Legislative and Judicial,
the Commission’s study and recommendations largely pertain to the Executive branch at all
levels. However, the Commission has also carefully examined some of the key issues which
need to be addressed in the Legislative and Judicial branches for effective implementation of
the Act. It is for the competent authorities of the Legislatures and Judiciary to examine these
recommendations and adopt them with modifications to suit their requirements.

1.1.5 One of the terms of reference of the Administrative Reforms Commission pertains
to the Freedom of Information, specifically the following aspects:-

a.  To review the confidentiality classification of government documents specially
with reference to the Official Secrets Act.
. Toencourage transparency and access to non-classified data.
C. Disclosure of information and transparency as a supplement to the Right to
Information of the citizens.

1.1.6 The Commission has examined the relevant laws, rules and manuals which have an
impact on freedom of information. It has specifically examined the Official Secrets Act, the
Indian Evidence Act, Manual of Departmental Security Instructions and those pertaining to
office procedures and Conduct Rules and made recommendations in respect of these.

1.1.7 In order to elicit views from different stakeholders on Freedom of Information the
Commission organized a National Colloquium at the National Judicial Academy, Bhopal in

Introduction

December 2005. The list of participants in the National Colloquium organized by the
Commission on the subject is in Annexure-I1(1). The recommendations of the Colloquium
are at Annexure-1(2). The questionnaire circulated to various stakeholders is in Annexure-
1(3). The case studies conducted or relied on by the Commission are in Annexure-1(4). The
comparative study of transparency laws in various States and other countries is in Annexure-
I(5) and 1(6) respectively.

1.1.8 This Report is in two parts: Part | focusses on Official Secrets and confidentiality
issues and is divided into three chapters: Official Secrets; Rules and Procedures; and
Confidentiality Classification. Part 11 focuses on the steps required for effective implementation
of the Act and is divided into four chapters: Rights and Obligations, Issues in Implementation,
Application of the Act to the Legislature and the Judiciary and Removal of Difficulties.




2.1.1 The most contentious issue in the implementation of the Right to Information Act
relates to official secrets. Ina democracy, people are sovereign and the elected government
and its functionaries are public servants. Therefore by the very nature of things,
transparency should be the norm in all matters of governance. However it is well recognised
that public interest is best served if certain sensitive matters affecting national security
are kept out of public gaze. Similarly, the collective responsibility of the Cabinet demands
uninhibited debate on public issues in the Council of Ministers, free from the pulls and
pressures of day-to-day politics. People should have the unhindered right to know the
decisions of the Cabinet and the reasons for these, but not what actually transpires within
the confines of the ‘Cabinet room’. The Act recognizes these confidentiality requirements
in matters of State and Section 8 of the Act exempts all such matters from disclosure.

2.1.2 The Official Secrets Act, 1923 (hereinafter referred to as OSA), enacted during the
colonial era, governs all matters of secrecy and confidentiality in governance. The law
largely deals with matters of security and provides a framework for dealing with espionage,
sedition and other assaults on the unity and integrity of the nation. However, given the
colonial climate of mistrust of people and the primacy of public officials in dealing with
the citizens, OSA created a culture of secrecy. Confidentiality became the norm and
disclosure the exception. While Section 5 of OSA was obviously intended to deal with
potential breaches of national security, the wording of the law and the colonial times in
which it was implemented made it into a catch-all legal provision converting practically
every issue of governance into a confidential matter. This tendency was buttressed by the
Civil Service Conduct Rules, 1964 which prohibit communication of an official document
to anyone without authorization. Not surprisingly, Section 123 of the Indian Evidence
Act, enacted in 1872, prohibits the giving of evidence from unpublished official records
without the permission of the Head of the Department, who has abundant discretion in
the matter. Needless to say even the instructions issued for classification of documents for
security purposes and the official procedures displayed this tendency of holding back
information.

Official Secrets Act and Other Laws

2.2.1 The Right to Information Act has a non-obstante clause:
“Sec. 8(2): Notwithstanding anything in the Official Secrets Act, 1923 nor any of the exemptions
permissible in accordance with sub-section (1), a public authority may allow access to information,
if public interest in disclosure outweighs the harm to the protected interests”.

2.2.2 The provisions of the Act which allow disclosure of information even where there is
a clash with the exemption provisions of Sec.8(1) enjoy a general immunity from other Acts
and instruments by virtue of Sec.22 of the Act :
“Sec.22 The provisions of this Act shall have effect notwithstanding anything inconsistent therewith
contained in the Official Secrets Act, 1923, and any other law for the time being in force or any
instrument having effect by virtue of any law other than this Act”.

2.2.3 Thus OSA would not come in the way of disclosure of information if it is otherwise
permissible under the RTI Act. But OSA along with other rules and instructions may
impinge on the regime of freedom of information as they historically nurtured a culture
of secrecy and non-disclosure, which is against the spirit of the Right to Information
Act.

2.2.4 Section 5 of OSA, as stated earlier, is the catch all provision. As per this Section,
any person having information about a prohibited place, or such information which
may help an enemy state, or which has been entrusted to him in confidence, or which
he has obtained owing to his official position, commits an offence if (s)he communicates
it to an unauthorised person, uses it in a manner prejudicial to the interests of the State,
retains it when (s)he has no right to do so, or fails to take reasonable care of such
information. Any kind of information is covered by this Section if it is classified as
‘secret’. The word “secret” or the phrase “official secrets” has not been defined in the
Act. Therefore, public servants enjoy the discretion to classify anything as “secret”.

2.2.5 The Supreme Court in Sama Alana Abdulla vs. State of Gujarat [(1996) 1 SCC
427] has held: (a) that the word ‘secret’ in clause (c) of sub-section (1) of Section 3
qualified official code or password and not any sketch, plan, model, article or note or
other document or information and (b) when the accused was found in conscious
possession of the material (map in that case) and no plausible explanation has been
given for its possession, it has to be presumed as required by Section 3(2) of the Act
that the same was obtained or collected by the appellant for a purpose prejudicial to the
safety or interests of the State. Therefore, a sketch, plan, model, article, note or document
need not necessarily be secret in order to be covered by the Act, provided it is classified
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as an ‘Official Secret’. Similarly, even information which does not have a bearing on
national security cannot be disclosed if the public servant obtained or has access to it
by virtue of holding office. Such illiberal and draconian provisions clearly bred a culture
of secrecy. Though the RTI Act now overrides these provisions in relation to matters
not exempted by the Act itself from disclosure, the fact remains that OSA in its current
form in the statute books is an anachronism.

2.2.6 The Law Commission in its 43" Report (1971), summarised the difficulties encountered
with the all inclusive nature of Section 5 of OSA, in the absence of a clear and concise
definition of ‘official secret’, in the following words:

“7.6.1 The wide language of section 5 (1) may lead to some controversy. It penalizes not only
the communication of information useful to the enemy or any information which is vital to
national security, but also includes the act of communicating in any unauthorized manner any
kind of secret information which a Government servant has obtained by virtue of his office.
Thus, every noting in the Secretariat file to which an officer of the Secretariat has access is
intended to be kept secret. But it is notorious that such information is generally communicated
not only to other Government servants but even to some of the non-official public in an unauthorized
manner. Every such information will not necessarily be useful to the enemy or prejudicial to
national security. A question arises whether the wide scope of section 5(1) should be narrowed
down to unauthorized communication only of that class of information which is either useful to
the enemy or which may prejudicially affect the national security leaving unauthorized
communication of other classes of secret information to be a mere breach of departmental rules
justifying disciplinary action. It may, however, be urged that all secret information accessible to
a Government servant may have some connection with national security because the maintenance
of secrecy in Government functions is essentially for the security of the State. In this view, it may
be useful to retain the wide language of this section, leaving it to the Government not to sanction
prosecution where leakage of such information is of a comparatively trivial nature not materially
affecting the interests of the State

7.6.3 The language of sub-section (1) of section 5 is cumbersome and lacks clarity. Hence
without any change in substance, we recommend the adoption of a drafting device separately
defining “official secret” as including the enumerated classes of documents and information.”

2.2.7 The Law Commission also recommended consolidation of all laws dealing with national
security and suggested a “National Security Bill”. The observations made by the Law
Commission reproduced below are pertinent:

“1.6 The various enactments in force in India dealing with offences against the national
security are:-

Official Secrets Act and Other Laws

(i)  chapters 6 and 7 of the Indian Penal Code ;

(it)  the Foreign Recruiting Act, 1874;

(iii)  the Official Secrets Act, 1923,;

(iv)  the Criminal Law Amendment Act, 1938;

(v)  the Criminal Law Amendment Act, 1961; and
(vi)  the Unlawful Activities (Prevention) Act, 1967.

Of these, chapters 6 and 7 of the Indian Penal Code have been fully considered by us in our
Report on that Code. e have recommended therein that the Criminal Law Amendment Act,
1938, should be included in chapter 7 of the Code. A brief summary of the other statutes on the
subject will be useful.

1.7 The Foreign Recruiting Act, 1874 deals mainly with recruitment in India for service in a
foreign state. The definition of “foreign state” is very wide and will include all countries beyond
the limits of India, including not only de jure Governments but also de facto Governments.
Recruitment for service in such foreign states has an indirect but close bearing on national
security and hence should find a place in the proposed law.

1.8 Reference should also be made to the Foreign Enlistment Act, 1870, an Act of the British
Parliament which, though not formally repealed, is of doubtful application to India since the
Constitution. This Act regulates the conduct of British subjects throughout Her Majesty’s
dominions during the existence of hostilities between foreign States with which the British Crown
is at peace. It is obvious that similar legislation should find place in our statute book. Like
recruitment for a foreign State, enlistment for service in a foreign State has also an indirect but
close bearing on national security.

1.9 The Official Secrets Act, 1923 is the main statute for fighting espionage activities which
vitally affect the national security. The main offences created by this Act are as follows:-
(1) “spying”, or entry into a prohibited place etc., transmission or collection of secret
information, and the like ;
(i) wrongful communication of, or receiving secret information of the specified type;
(iii)  harbouring spies;
(iv)  unauthorized use of uniforms, falsification of reports etc., in order to enter a
prohibited place, or for a purpose prejudicial to the safety of the State ;
(v)  interference with the police or military, near a prohibited place.

1.10 The primary object of the Criminal Law Amendment Act, 1961 is to punish persons who
question the territorial integrity or frontiers of India in a manner prejudicial to the safety and
security of the country. Though there is undoubtedly necessity for retaining some of these provisions
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which have a direct bearing on national security and integrity, in view of the passing of the
Unlawful Activities (Prevention) Act, 1967, some of the provisions of the earlier Act may not be
necessary. This question will be considered at the appropriate place.

1.11 The Unlawful Activities (Prevention) Act, 1967 was passed for the effective prevention of
disruptive activities, whether they are in support of secession of a part of the territory of India, or
in support of the secession of a part of the territory of India from the Union, or otherwise disclaim,
question or disrupt the sovereignty and territorial integrity of India. It deals with such activities
of individuals and also of associations. Its provisions as to unlawful associations are detailed
and elaborate.

1.12 That this Act constitutes a vital link in the chain of enactments of importance to national
security, cannot be doubted. Activities intended to “detach a part of the territory of a country” (as
described in some of the foreign Penal Codes) stand at the apex of treasonable activities. They go
much beyond the formation of a parallel Government or acts of overthrowing the Government,
which are the subject matter of some of the provisions in Chapter 6 of the Indian Penal Code.
Such activities, if successful, would bring into existence a parallel nation with its own “sovereignty
and territorial integrity” which will be a rival to the country from which the territory is “detached”.

There is, therefore, enough justification for bringing the offences covered by this Act within the
fold of legislation on national security.

1.13 Apart from the aforesaid statutes, there are provisions in other Acts mainly of a procedural
nature which have a bearing on national security and integrity but as they form part of special
statues, dealing with other subjects also, we would not recommend their incorporation in the new
law.

1.14 The first question we have to consider is whether there is a really necessity for a separate
consolidated law on the subject, or else whether the aforesaid statutes may be allowed to remain as
before. The main advantages of consolidation of statutes are these :-

(1) Consolidation diminishes the bulk of the statute book and makes the law easier for those
who have to administer it (including Judges, administrators, the Bar and the litigant
public); for they have only one document to consult instead of two or more.

(2)  The consolidated Act speaks from one and the same time, and thus the convenience arising
from the interpretations of sections of various Acts speaking from different times is avoided.
The art of legislative drafting has altered very much during the last century and the
language used, the length of the sentences, the arrangement of the clauses and the sections
may have to be drastically altered to conform to modern style of drafting. This applies

Official Secrets Act and Other Laws

specially to the Foreign Recruiting Act and the Official Secrets Act which will, in any
case, require revision.

(3)  Some of the provisions of the earlier Acts may have to be omitted as unnecessary.

In addition to these advantages, there arises an opportunity of incorporating in the new Act some
of the provisions of the foreign codes dealing with national security which may be suited for
Indian conditions also. For these reasons, we are of the view that there should be a consolidated
statute entitled the National Security Act.

1.16 Another question is whether the new law should be a separate enactment, or else, whether
it could be inserted as a separate chapter in the revised Indian Penal Code. It is true that crimes
affecting national security form an essential part of the criminal law of the country, and we find
that in many foreign codes, these crimes are included in a separate chapter in the penal Code.
But we consider it desirable to pass separate legislation on the subject, for the following reasons:-

(1) A special rule of limitation may have to be provided for some offences affecting national
Security.

(2)  The necessity of obtaining sanction from the Government before initiating prosecutions for
offences under the new law is a special feature, not found in respect of most of the offences
under the Penal Code.

(3)  In some other respects also, the provisions of the Criminal Procedure Code may have to be
modified in their application to offences under the new law.

(4)  The rules of evidence ordinarily applicable for trial of criminal cases will have to be very
much modified in their application for the trial of some of the offences under the new law.

These reasons make the new law distinguishable from most of the provisions of the Indian Penal
Code and it may, hence, be somewhat incongruous if the new law is introduced as a separate
chapter in the Indian Penal Code. Wk therefore recommend separate legislation on the subject.”

2.2.8 The Commission agrees with the recommendation of the Law Commission that all
laws relating to national security should be consolidated. The Law Commission’s
recommendation was made in 1971. The National Security Act (NSA), subsequently enacted
in 1980, essentially replaced the earlier Maintenance of Internal Security Act and deals only
with preventive detention. Therefore, a new chapter needs to be added to the NSA
incorporating relevant provisions of OSA and other laws dealing with national security.
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2.2.9 The Commission studied the Report of the Working Group constituted under the
Chairmanship of Shri H. D. Shourie on “Right to Information and Transparency, 1997”
(hereinafter referred to as the ‘Shourie Committee’) which has provided valuable inputs in
framing the recommendations on this issue. The Shourie Committee had the following to
say about OSA:

“ It is the Official Secrets Act that has been regarded in many quarters as being primarily
responsible for the excessive secrecy in government. Its “Catch-all” nature has invited sustained
criticism and demand for its amendment. Section 5 of this Act provides for punishment for
unauthorized disclosure of Official secrets but omits to define secrets”.

2.2.10 The Shourie Committee recommended a comprehensive amendment of Section
5(1) to make the penal provisions of OSA applicable only to violations affecting national
security. However the Ministry of Home Affairs, on consultation expressed the view that
there is no need to amend OSA as the RTI Act has overriding effect. The Ministry, quite
understandably, is concerned about the need for a strong legal framework to deal with
offences against the state. While recognizing the importance of keeping certain information
secret in national interest, the Commission is of the view that the disclosure of information
has to be the norm and keeping it secret should be an exception. OSA, in its present form
is an obstacle for creation of a regime of freedom of information, and to that extent the
provisions of OSA need to be amended. The Commission, on careful consideration agrees
with the amendment proposed by the Shourie Committee, as it reconciles harmoniously
the need for transparency and the imperatives of national security without in anyway
compromising the latter. These can be incorporated in the proposed new chapter in the
NSA relating to Official Secrets.

2.2.11 When there is more than one law - one old and the other new — on the same
subject, there is always some ambiguity and consequent confusion in implementation.
This has been the experience with a number of such laws including some constitutional
amendments. Such duplication and ambiguity also leads to needless litigation. Despite
‘implied repeal’ and provisions like ‘notwithstanding anything contained in any other
law’ the old subordinate legislation, notifications and executive instructions continue
unaltered and govern actual implementation. In order to send a strong signal about the
change and for the sake of effective implementation, the old law/s should be repealed or
modified to the extent necessary. Basic change and lazy legislation do not go together.

Official Secrets Act and Other Laws

2.2.12 Recommendations:

a.

The Official Secrets Act, 1923 should be repealed, and substituted by a
chapter in the National Security Act, containing provisions relating to
official secrets.

The equivalent of the existing Section 5, in the new law may be on the
lines recommended by the Shourie Committee as quoted below.

“5(1) If any person, having in his possession or control any official
secret which has come into his possession or control by virtue of:-

bl. hisholding or having held an office with or under government,
or
b2. acontract with the government, or
b3. it being entrusted to him in confidence by another person
holding or having held an office under or with the government,
or in any other manner,
I. communicates, without due authority such official secret
to another person or uses it for a purpose other than a
purpose for which he is permitted to use it under any
law for the time being in force; or
ii.  fails to take reasonable care of, or so conducts himself
as to endanger the safety of the official secret; or
iii.  wilfully fails to return the official secret when it is his
duty to return it,

shall be guilty of an offence under this section.

5(2) Any person voluntarily receiving any official secret knowing
or having reasonable ground to believe, at the time he receives it,
that the official secret is communicated in contravention of this Act,
shall be guilty of an offence under this section.

5(3) A person guilty of an offence under this section shall be
punishable with imprisonment for a term which may extend to three
years or with fine or with both.

Explanation: For the purpose of this section, ‘Official Secret’ means
any information the disclosure of which is likely to prejudicially
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affect the sovereignty and integrity of India, the security of State,
friendly relations with foreign states, economic, commercial,
scientific and technological matters relating to national security and
includes: any secret code, password, sketch plan, model, article, note
or document in relation to a prohibited place.”

2.3.1 Public Law in its procedural aspect is of as much interest as substantive law. Although
the citizen may sue public bodies and the Government, it does not necessarily follow that
the law and procedure applied by the courts in such suits will be the same as is applied in
litigation between private citizens. Special procedural advantages and protections are enjoyed
by the State. One such protection operates in the field of evidence and is in the nature of a
privilege regarding the production of certain documents and disclosure of certain
communications?.

2.3.2 The term “privilege” as used in Evidence law means freedom from compulsion to give
evidence or to discover material, or a right to prevent or bar information from other sources
during or in connection with litigation, but on grounds extrinsic to the goals of litigation.®

2.3.3 Section 123 of the Indian Evidence Act, 1872 prohibits the giving of evidence derived
from unpublished official records relating to affairs of State except with the permission of
the Head of the Department. This Section reads as follows:

“No one shall be permitted to give any evidence derived from un-published official records relating
to any affairs of State, except with the permission of the officer at the head of the department
concerned, who shall give or withhold such permission as he thinks fit”.

2.3.4 Further, Section 124 of the Act stipulates:

“No public officer shall be compelled to disclose communications made to him in official confidence
when he considers that the public interests would suffer by the disclosure”.

2.3.5 The Law Commission in its 69" report (1977) on the Indian Evidence Act suggested
that Section 123 should be revised on the following lines:

“ (1) No one shall be permitted to give any evidence derived from unpublished official records
relating to any affairs of State, unless the officer at the head of the department concerned has
given permission for giving such evidence. (This proposition was intended to restate the position,
to start with. It would operate primarily as between the witness and his superior. There was no
change of substance).

2 88" Report of Law Commission of India
8 Paul F.Rothstein, Evidence : State and Federal Rules (1981), page 407
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(2) Such officer should not withhold such permission unless he is satisfied that the giving of such
evidence would be injurious to the public interest. He should make an affidavit also in this
regard. The Court, may if it thinks fit, call for a further affidavit from the head of the
department. (This proposition was intended to amplify the section, by highlighting the test of
“injury to the public interest” — a test discernible from the case law on the subject — and by
codifying the procedure that had already been indicated judicially.

(3) Where such officer has withheld permission for the giving of such evidence, and the Court,
after inspecting the unpublished official records concerned and after considering the affidavit, is
of the opinion that the giving of such evidence would not be injurious to the public interest, the
court should record its decision to that effect and thereupon the section will not apply to such
evidence. [This proposition was intended to modify the existing section, in so far as the textual
law was concerned. The change was an important one, as the decision as to injury to the public
interest would be with the Court and not with the officer at the head of the Department]”

Similarly it was recommended that Section 124 of the Indian Evidence Act should be amended
as follows:

“(1) No public officer shall be compelled to disclose communications made to him in official
confidence, other than communications contained in unpublished official records relating to any
affairs of State, when the Court considers that the public interests would suffer by the disclosure.

(2) Where a public officer who is a witness is asked a question which might require the disclosure
of any such communication, and he objects to answering the question on the ground that the
public interests would suffer by its disclosure, the court shall, before rejecting his objection, ascertain
from him, in chambers, the nature of his objection and reasons therefor”.

2.3.6 The Law Commission once again examined Section 123 and 124 and gave its
recommendations in its 88" report.(1983). It recommended that Sections 123 and 124
should be amended in the following manner:

“123(1) Subject to the provisions of this section, no one shall be permitted to give any evidence
derived from unpublished official records relating to any affairs of State, unless the officer at the
head of the department concerned has given permission for giving such evidence.

123(2) Such officer shall not withhold such permission, unless he is satisfied that the giving of
such evidence would be injurious to the public interest; and where he withholds such permission,
he shall make an affidavit containing a statement to that effect and setting forth his reasons
therefore:

Provided that where the Court is of opinion that the affidavit so made does not state the facts or
the reasons fully, the Court may require such officer or, in appropriate cases, the Minister concerned
with the subject, to make a further affidavit on the subject.
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123(3) where such officer has withheld permission for the giving of such evidence, the court,
after considering the affidavit or further affidavit, and if it so thinks fit, after examining such
officer or, in appropriate cases, the Minister, orally-

(@) shall issue a summons for the production of the unpublished official records concerned,
if such summons has not already been issued ;

(b) shall inspect the records in chambers ; and

(c) shall determine the question whether the giving of such evidence would or would not
be injurious to the public interest, recording its reasons therefor.

123 (4) Where, under sub section (3), the court decides that the giving of such evidence would
not be injurious to the public interest, the provisions of sub-section (1) shall not apply to such
evidence”.

“124(1) No public officer shall be compelled to disclose communications made to him in official
confidence, when the court considers that the public interests would suffer by the disclosure.

124(2) Where a public officer who is a witness is asked a question which might require the
disclosure of any such communication, and he objects to answering the question on the ground
that the public interests would suffer by its disclosure, the court shall, before rejecting his objection,
ascertain from him, in chambers, the nature of his objection and reasons therefor.

124 (3) Nothing in this section applies to communications contained in un-published official
records relating to any affairs of State, which shall be dealt with under section 123"

2.3.7 The Shourie Committee also examined these sections of the Indian Evidence
Act and recommended amendments as follows:

(1) Proposed Sections 123 & 124, Indian Evidence Act.

“123.(1) Subject to the provisions of this section, no one shall be permitted to give any evidence
derived from unpublished official records relating to any affairs of State, unless the officer
at the head of the department concerned has given permission for giving such evidence.

(2)  Such officer shall not withhold such permission, unless he is reasonably satisfied that the
giving of such evidence would be injurious to the public interest ; and where he withholds
such permission, he shall make an affidavit containing a statement to that effect and
setting forth his reasons therefore:

“ Provided that where the Court is of opinion that the affidavit so made does not state the
facts or the reasons fully, the Court may require such officer or, in appropriate cases, the
Minister concerned with the subject, to make a further affidavit on the subject.

(3)  Where such officer has withheld permission for the giving of such evidence, the Court,
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after considering the affidavit or further affidavit, and if it so thinks fit, after examining
such officer or, in appropriate cases, the Minister, orally:-

(@)  shall issue a summons for the production of the unpublished official records concerned, if
such summons has not already been issued.

(b)  shall inspect the records in chambers; and

() shall determine the question whether the giving of such evidence would or would not be
injurious to public interest, recording its reasons therefor.

(4)  Where, under sub-section (3), the Court decides that the giving of such evidence would
not be injurious to public interest, the provisions of sub-section (1) shall not apply to such
evidence.

“124.(1) No public officer shall be compelled to disclose communications made to him in official
confidence, when the Court considers that the public interests would suffer by the disclosure.

(2)  Where a public officer who is a witness is asked a question which might require the
disclosure of any such communication, and he objects to answering the question on the
ground that the public interests would suffer by its disclosure, the Court shall, before
adjudicating upon his objection, ascertain from him, in chambers, the nature of his objection
and reasons therefor.

(3)  Nothing in this section applies to communications contained in unpublished official records
relating to any affairs of State, which shall be dealt with under Section 123.”

Draft of proposed provision to be inserted at the appropriate place in the Code
of Civil Procedure, 1908 and the Code of Criminal Procedure, 1973.

“ Any person aggrieved by the decision of any Court subordinate to the High Court rejecting a
claim for privilege made under section 123 or section 124 of the Indian Evidence Act, 1872
shall have a right of appeal to the High Court against such decision, and such appeal may be
filed notwithstanding the fact that the proceeding in which the decision was pronounced by the
court is still pending”

The Commission studied all these recommendations and is of the view that the existing
provisions need amendment on the lines indicated below:

2.3.8 Recommendations:

a. Section 123 of the Indian Evidence Act, 1872 should be amended to read
as follows:
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“123.(1)Subject to the provisions of this section, no one shall be permitted to
give any evidence derived from official records which are exempt from
public disclosure under the RT1 Act, 2005.

(2) Where he withholds such permission, he shall make an affidavit
containing a statement to that effect and setting forth his reasons therefor.

(3)  Where such officer has withheld permission for the giving of such evidence,
the Court, after considering the affidavit or further affidavit, and if it
so thinks fit, after examining such officer or, in appropriate cases, the
Minister, orally:

a) shall issue a summons for the production of the unpublished official
records concerned, if such summons has not already been issued

b)  shall inspect the records in chambers; and

¢)  shall determine the question whether the giving of such evidence
would or would not be injurious to public interest, recording its
reasons therefor.

(4) Where, under sub-section (3), the Court decides that the giving of such
evidence would not be injurious to public interest, the provisions of sub-
section (1) shall not apply to such evidence.

Provided that in respect of information classified as Top Secret for reasons of
national security, only the High Court shall have the power to order production
of the records.”

Section 124 of the Indian Evidence Act will become redundant on account of
the above and will have to be repealed.

Accordingly, the following will have to be inserted at the appropriate place in
the Code of Civil Procedure, 1908 and the Code of Criminal Procedure, 1973:

‘“Any person aggrieved by the decision of any Court subordinate to the High Court
rejecting a claim for privilege made under section 123 of the Indian Evidence Act,
1872 shall have a right to appeal to the High Court against such decision, and such
appeal may be filed notwithstanding the fact that the proceeding in which the decision
was pronounced by the Court is still pending.”
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2.4.1 A Union Minister, while assuming office, is administered an oath of secrecy as follows:

“I'will not directly or indirectly communicate or reveal to any person or persons any matter which
shall be brought under my consideration or shall become known to me as a Minister for the Union
except as may be required for the due discharge of my duties as such Minister.”

A Minister in the State Government takes a similar oath.

2.4.2 The National Commission to Review the Working of the Constitution (NCRWC),
while examining the Right to Information had the following to say:
“Government procedures and regulations shrouded in a veil of secrecy do not allow the clients to
know how their cases are being handled. They shy away from questioning officers handling
their cases......In this regard, government must assume a major responsibility and mobilize skills
to ensure flow of information to citizens. The traditional insistence on secrecy should be discarded.
In fact, we should have an oath of transparency in place of an oath of secrecy”.

2.4.3 A Minister is a bridge between the people and the Government and owes his
primary allegiance to the people who elect him. The existence of this provision of oath
of secrecy and its administration along with the oath of office appears to be a legacy of
the colonial era where the public was subjugated to the government. However, national
security and larger public interest considerations of the country’s integrity and
sovereignty may require a Minister or a public servant with sufficient justification not
to disclose information. But a very public oath of secrecy at the time of assumption of
office is both unnecessary and repugnant to the principles of democratic accountability,
representative government and popular sovereignty. Therefore, the obligation not to
disclose official secrets may be built in through an appropriate insertion of a clause in
the national security law dealing with official secrets. If required, such an undertaking
may be taken in writing, thus avoiding public display of propensity to secrecy. The
Commission is therefore of the view that the Oath of Secrecy may be dispensed with
and substituted by a statutory arrangement and a written undertaking. Further, keeping
in view the spirit of the Act to promote transparency and as recommended by the
NCRWC it would be appropriate if Ministers on assumption of office are administered
an oath of transparency alongwith the oath of office.

2.4.4 Recommendations:

a. As an affirmation of the importance of transparency in public affairs,
Ministers on assumption of office may take an oath of transparency
alongwith the oath of office and the requirement of administering the
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oath of secrecy should be dispensed with. Articles 75(4) and 164 (3), and
the Third Schedule should be suitably amended.

b.  Safeguard against disclosure of information against the national interest
may be provided through written undertaking by incorporation of a clause
in the national security law dealing with official secrets.

2.5.1 Certain categories of organizations have been exempted from the provisions of the
Act:
“24. (1) Nothing contained in this Act shall apply to the intelligence and security organisations
specified in the Second Schedule, being organisations established by the Central Government or
any information furnished by such organisations to that Government”.

2.5.2 The list of organizations includes Border Security Force (BSF), Central Reserve Police
force (CRPF), Assam Rifles etc., but the Armed Forces have been left outside the purview of
the Act. When organizations such as BSF, CRPF, Assam Rifles are exempted, there is no
rationale for not exempting the Armed Forces as well. The Second schedule needs to be
periodically revised to include or exclude organizations in keeping with changing needs.

2.5.3 The Commission feels that the Armed Forces should be included in the list of
exempted organization (Second Schedule of the Act), because almost all activities of the
Armed Forces would be covered under the exemption 8(a) which states that there shall be
no obligation to give to any citizen, information which would prejudicially affect the
sovereignty and integrity of India, the security, strategic, scientific or economic interests
of the State...... ”. The Commission is mindful of the fact that the Act provides for disclosure
when allegations of corruption and human rights abuses are made even in respect of the
organizations included in the Second Schedule {Section 24 (1)}. Also, Section 8 (2) makes
disclosure mandatory in respect of exempted categories, if public interest in disclosure
outweighs the harm to the protected interests. Therefore, by including Armed Forces in
the Second Schedule, while national security is safeguarded, disclosure is still mandatory
when public interest demands it.

2.5.4 Section 24 of the Act stipulates:

24. (1) Nothing contained in this Act shall apply to the intelligence and security organisations
specified in the Second Schedule, being organisations established by the Central Government or
any information furnished by such organisations to that Government:

Provided that the information pertaining to the allegations of corruption and human rights
violations shall not be excluded under this sub-section:
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2.5.5 The organizations included in the Second Schedule need not appoint PIOs. A question
arises that in case of request for information pertaining to allegations of corruption and
human rights violation, how should a request be made? The Commission feels that even in
cases of organizations listed in Second Schedule